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 1.  TIME:  8:30   CASE#: MSC11-02505 
CASE NAME: BARNEY GIVENS VS. CITY OF SAN 
HEARING ON MOTION TO/FOR ENFORCE SETTLEMENT AGREEMENT FILED BY 
CITY OF SAN PABLO 
* TENTATIVE RULING: * 
 
The underlying dispute in this case concerns a landslide that took place in 2011. All parties to 
this action, and to the associated action Walker v. San Pablo (Case No. MSC11-02703), 
reached a global settlement in late 2014. The settlement was approved by the Court on 
September 11, 2014 and found it to be enforceable under Code of Civil Procedure § 664.6. 
Pursuant to that agreement, all attorneys for the setting parties were required to execute a 
Notice of Settlement suitable for recording against title to the settling parties’ property.  

Counsel for the parties do not appear to dispute their obligations. Although Counsel for the 
Givens party has provided the City of San Pablo with the originals of certain executed and 
notarized signature pages for the Notice of Settlement, they are not conforming to the final 
settlement agreement. 

The motion is granted.  

Alan Mayer, Esq. and Angela Morgan, Esq. are ordered to produce original notarized signatures 
the Notice of Settlement version containing a paragraph five on page three. Edward Rodzewich, 
Esq. is ordered to produce an original notarized signature page for the Notice of Settlement. 

The City of San Pablo shall prepare an appropriate order. 

 

  

  
 2.  TIME:  8:30   CASE#: MSC13-01453 
CASE NAME: HAPPY VALLEY VS COHEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ADJUDICATION AS TO 
PLNTF'S COMPLAINT FILED BY KIM VAN WERT 
* TENTATIVE RULING: * 
 
The parties agree that Code of Civil Procedure (“CCP”) section 337.15 provides the applicable 
limitations period in this case. CCP section 337.15(a) says, in essence, that no action for 
damages resulting from a latent defect in an improvement to real property can be brought more 
than ten years from substantial completion of the improvement. Section 337.15(g) sets forth four 
conditions that also can trigger the running of the ten-year period. Finally, section 337.15(g) 
makes clear that the date of substantial completion relates to the work actually performed. 

Defendant Kim Van Wert d/b/a Kim Van Wert General Contractor (“Van Wert”) contends that 
plaintiff Happy Valley Road, LLC’s (“Happy Valley”) action for damages is time-barred vis-à-vis 
Van Wert. 

There is no dispute that this action was filed on July 5, 2013. Thus, the sole question presented 
by Van Wert’s motion for summary judgment (“MSJ”) is when the ten-year limitations period 
began to run. 
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Applicable Law 

Summary Judgment Standard 

CCP sections 437c(o)(2) and 437c(p)(2) provide the relevant legal standard for deciding the 
MSJ. Section 437c(o)(2) provides, in relevant part: 

A cause of action has no merit if … [a] defendant establishes an affirmative 
defense to that cause of action. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if that party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to that cause of action. Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action or a defense thereto. The plaintiff or cross-complainant shall 
not rely upon the mere allegations or denials of its pleadings to show that a 
triable issue of material fact exists but, instead, shall set forth the specific facts 
showing that a triable issue of material fact exists as to that cause of action or a 
defense thereto. 

Substantial Completion Within the Meaning of Section 337.15 

The statute does not define “substantial completion.” Van Wert seems to take the position that 
the parties’ contract, which called for a “substantial completion” payment, sets the date of 
substantial completion for purposes of CCP section 337.15. Van Wert cites no authority for this 
proposition. The language of section 337.15(g) says that the date of completion shall relate to 
the work performed. Accordingly, the Court declines to adopt the position that the parties may 
set the date of substantial completion for purposes of section 337.15 in advance by contract, 
without regard for the dates the work actually was performed. 

Prevailing authority suggests that the date of substantial completion vis-à-vis a particular party is 
the date that particular contractor stops performing or furnishing services on a project. In Indus. 
Risk Insurers v. Rust Engineering Co. (1991) 232 Cal.App.3d 1038, the First District Court of 
Appeal analyzed an earlier case, Liptak v. Diane Apartments, Inc. (1980) 109 Cal.App.3d 763, 
772-773, and said: 

[Liptak] speaks of time running from the completion of work … the thrust of this 
passage is that the statute should be liberally construed to avoid indefinite 
periods of liability, and that this is best accomplished by tying the period of 
liability to the work the defendant has done. 

Indus. Risk Insurers at p. 1045. 

The First District went on to note that the legislative history of CCP section 337.15(g) provides 
“that the date of substantial completion shall relate specifically to the performance or furnishing 
of services, as defined, by each profession or trade rendering services to the improvement.” 
Indus. Risk Insurers at pp. 1045-1046. 

Thus, it appears that Risk Insurers requires the Court to tie the period of liability to the work Van 
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Wert did. 

This conclusion is bolstered by the discussion in Nelson v. Gorian & Assocs. (1998) 61 
Cal.App.4th 93. 

In that case, plaintiffs sued the three entities responsible for performing design, survey, and 
grading work on their lot. Nelson at pp. 95-96. While the grading work was completed in 
December 1985, and the other work either before that or concurrently with that, the notice of 
completion for the overall project was not filed until July 1987. The lawsuit was filed in April 
1996. Nelson at pp. 95-96. The trial court ruled that the work was substantially completed within 
the meaning of CCP section 337.15(a) in December 1985, when the work on plaintiffs’ particular 
lot was complete. The appellate court affirmed. 

So, the Court considers that it is required to tie the period of liability to the work Van Wert 
actually did. See also Lantzy v. Centex Homes (2003) 31 Cal.4th 363, 372 (section 337.15’s 
“limitations period measured, regardless of discovery, from the date the work of construction 
was completed”). 

Lantzy v. Centex Homes 

In Lantzy v. Centex Homes (2003) 31 Cal.4th 363 (“Lantzy”), our Supreme Court considered the 
effect of repair work on the ten-year time limit provided by CCP section 337.15. 

In Lantzy, notices of completion for the relevant homes were filed in November 1988. Lantzy at 
p. 368. This triggered the running of the ten-year statute, without regard for the date of 
substantial completion. See CCP section 337.15(g)(2) (ten year period starts to run upon 
substantial completion or recordation of valid notice of completion, whichever occurs first). The 
plaintiffs in Lantzy filed their complaint in August 1999, more than ten years after November 
1988. Id. at p. 367. Thus, there was no question when the ten-year period started to run in 
Lantzy: it started to run in November 1988. The question was whether subsequent repair efforts 
undertaken by Centex tolled that ten-year period. 

Lantzy held that once the construction is completed, any effort to repair it does not equitably toll 
the ten year limitations period prescribed by section 337.15. Lantzy does not directly address 
the question of what effect repair work has on the commencement of the limitations period, 
because there was no need to address that question. Lantzy related to single-family homes that 
were constructed by Centex. Centex filed notices of completion, which started the ten-year 
period running. The homes were sold to plaintiffs, who took possession and later identified 
construction defects. Those facts are not the facts here. The question before Lantzy is not the 
question before the Court here. For reasons more fully explored below, the Court finds Lantzy 
inapposite. 

Discussion 

Evidence Presented by Van Wert 

Van Wert presents much evidence concerning payments under the contract; Van Wert says that 
a substantial completion payment was made by Happy Valley on April 30, 2003. (Van Wert 
Separate Statement of Material Facts (“SSMF”) No. 4.) Happy Valley does not dispute this. 
(HVSSMF No. 4.) But, as the Court notes above, the parties’ contract is not dispositive. It does 
not address the salient question: during what period of time was Van Wert performing work at 
the property, and what was the last date on which Van Wert performed substantial work at the 
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property? 

Van Wert says, in paragraph 3 of his declaration, that he performed no work on the property 
after June 14, 2003. (SSMF Nos. 2-3; Van Wert Dec. ¶ 3.) At his deposition, Van Wert testified 
that he did not return to the project site after May of 2002. (Van Wert Depo. 23:2-4.) Mr. Van 
Wert later corrected himself and testified that he meant May of 2003. (Van Wert Depo. 26:16-
17.) 

Van Wert concedes that there are four change orders reflecting additional work to be performed, 
dated from November 22, 2003 to December 20, 2003. (SSMF No. 18.)  

However, Van Wert says that the dates on those change orders are incorrect, and should say 
2002. In support of that, Van Wert points to the fact that he recorded a mechanic’s lien against 
Happy Valley’s property on September 11, 2003, and filed a lawsuit against, among others, 
Happy Valley, on December 10, 2003. (SSMF Nos. 6, 8.) Happy Valley does not dispute that 
Van Wert recorded a mechanic’s lien on September 11, 2003 and filed a lawsuit on December 
10, 2003. (HVSSMF Nos. 6, 8.)  It follows, according to Van Wert, that he could not possibly 
have been performing any work on the relevant property in late November or December of 
2003. 

Evidence Presented by Happy Valley 

Mr. Gosain, the President of Happy Valley, says under penalty of perjury that deficiencies were 
noted in Van Wert’s work, change orders were drafted to address those deficiencies, and Van 
Wert came back to repair his work in November-December 2003. (Gosain Dec. ¶¶ 8-9.)  

Happy Valley says, in response to Material Fact No. 3, and again in response to Material Fact 
No. 19, that “Michael Cohen testified in deposition that the Change Order and actual work were 
initiated in December 2003.” Charitably, that is a misreading of Mr. Cohen’s testimony on that 
point.  

Mr. Cohen, the property manager at the relevant property, testified that he prepared the change 
orders. (Ex. A to Whitehorn Dec., Cohen Depo. 98:11-13.) He testified that one of the change 
orders was dated December 10, 2003, but signed May 23, 2003. He said “the actual work, the 
actual change was initiated on December 10th.” (Id. 99:2-3.) He was specifically asked “[o]f 
2002 or ‘3, if you know,” and responded that he was not sure. In other words, Mr. Cohen could 
not say if the actual work reflected by the change order was initiated on December 10, 2002 or 
December 10, 2003. (Id. 98:20-99:6.) 

The Change Orders 

The change orders are in evidence before the Court (as Exhibit C to Ms. Yassine’s Declaration 
in support of the MSJ) and no party has objected to their being considered. 

As alluded to above, the change orders are dated November-December 2003. They are signed 
by what appears to be Mr. Van Wert and Mr. Cohen in May 2003. They purport to modify and 
amend a contract between Tanaiga Real Estate Corp. and Van Wert dated November 22, 2002. 
Change Order No. 34bed4-1 appears to indicate that the labor quote of $1,810 (reflecting 18 
hours of GC work, 16 hours of journeyman work, and 4.5 hours of laborer work) was approved 
on December 20, 2002, which might suggest that the work was performed in 2002, but that is 
only the Court’s interpretation. No party has pointed to any testimony to that effect, and it is 
axiomatic that the Court may not weigh or decide evidentiary issues, and must strictly construe 
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Van Wert’s evidence and liberally construe Happy Valley’s evidence. E.g., Truong v. Glasser 
(2009) 181 Cal.App.4th 102, 109. 

State of the Evidence and Lantzy 

Van Wert’s declaration, in which he says that he did not perform any work at the subject 
property after June 14, 2003, is sufficient to carry his initial burden. The only evidence that 
Happy Valley adduces in opposition is Mr. Gosain’s declaration that says Van Wert performed 
repair work in November-December 2003. As discussed above, Happy Valley’s contention that 
Mr. Cohen testified that the change order work started in December 2003 is belied by Mr. 
Cohen’s actual testimony; the Court disagrees that Mr. Cohen’s testimony can be cited in 
support of a contention that the change order work was started in December 2003. 

Van Wert contends that Lantzy compels the conclusion that the repair work is irrelevant. But 
Lantzy dealt with whether repair work equitably tolls the limitations period provided by section 
337.15. It did not address how so-called repair work could affect the date an improvement is 
considered “substantially complete” within the meaning of section 337.15, or when the ten-year 
limitations period provided by section 337.15 starts to run. 

Disposition 

There is no dispute that the work Van Wert performed for Happy Valley was subject to a series 
of change orders that resulted in Van Wert doing additional work. There is conflicting evidence 
concerning when that additional work occurred. 

In the absence of authority holding that repair work cannot affect the substantial completion date 
for purposes of section 337.15, and in the absence of evidence establishing the precise scope 
of the repair work (which might inform an analysis of whether the repair work affects the 
substantial completion date or not), the Court cannot grant the MSJ. Mr. Gosain’s declaration 
(which does not directly contradict his prior deposition testimony) is sufficient to create a triable 
issue of fact concerning the date Van Wert’s work was substantially completed. It is possible 
that Van Wert’s work was not substantially completed until December 2003. If that is so, then 
this action was timely filed. Where there are any doubts as to the propriety of granting summary 
judgment, that doubt must be resolved in favor of denying summary judgment. Truong, supra, 
181 Cal.App.4th at p. 109. The MSJ is denied. 
 

  

 3.  TIME:  8:30   CASE#: MSC14-01138 
CASE NAME: ST. PAUL MERCURY INSURANCE COM 
HEARING ON MOTION TO/FOR JOINDER IN FIREMAN'S MTN TO ALLOW 
INTRO. OF UNDERL FILED BY COLORIFIC PAINTING, INC. 
* TENTATIVE RULING: * 
 
The motion was withdrawn by the moving party on October 11, 2017. Accordingly, it is off-
calendar. 
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 4.  TIME:  8:30   CASE#: MSC14-01138 
CASE NAME: ST. PAUL MERCURY INSURANCE COM 
HEARING ON MOTION FOR SUMMARY JUDGMENT AS TO PETERSEN DEAN, INC. 
FILED BY ST. PAUL MERCURY INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The analysis set forth in Line 5 applies with equal force to St. Paul’s motion as to Petersen 
Dean. The Court adopts that analysis here and likewise denies St. Paul’s motion as to Petersen 
Dean. 

  

 5.  TIME:  8:30   CASE#: MSC14-01138 
CASE NAME: ST. PAUL MERCURY INSURANCE COM 
HEARING ON MOTION FOR SUMMARY JUDGMENT AS TO DEPENDABLE SHEET 
METAL FILED BY ST. PAUL MERCURY INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The plaintiff in this case, St. Paul Mercury Insurance Company (“St. Paul”) has filed a motion for 
summary adjudication (the “MSA”) seeking summary adjudication of portions of its case against 
various defendants. Here the Court considers St. Paul’s MSA as it relates to defendant 
Dependable Sheet Metal d/b/a Dependable Heating and Air Conditioning. (“Dependable”). 

The MSA contends that St. Paul is entitled to summary adjudication (1) of its cause of action for 
declaratory relief, which seeks a judicial declaration concerning Dependable’s duty to defend 
Pulte; (2) of the related issue of whether Dependable owed a defense duty to Pulte under the 
relevant subcontract; and (3) of its cause of action for equitable subrogation. 

Brief Factual and Procedural Background 

This case is the insurance coverage litigation that followed two earlier construction defect 
matters, Marlo Johnson et. al. v. Pulte Homes, Inc., et. al., case no. MSC10-02106, and Greg 
Bailey et. al. v. Pulte Homes, Inc., et. al., case no. MSC12-00296. Johnson and Bailey 
eventually were consolidated, and the Court refers to that consolidated matter as Johnson. In 
the Johnson matter, the homeowner plaintiffs sued Pulte, the developer of their subdivisions, 
alleging various construction defects. Pulte did not perform the actual construction work related 
to the homes at issue, but instead hired various subcontractors to perform that work. 

After it was sued by the homeowner plaintiffs in Johnson, Pulte cross-complained against its 
subcontractors, alleging, among other things, that the subcontractors owed Pulte a duty of 
defense under the relevant subcontracts, and that the subcontractors had refused to honor that 
duty, resulting in damage to Pulte. At least one of the subcontractors engaged by Pulte was 
insured by St. Paul. That insurance policy allegedly contained an additional insured 
endorsement that added Pulte to the definition of “insured” under that policy. As a result, St. 
Paul provided Pulte a defense in the Johnson matter.  

Johnson was resolved by settlement in September 2014. (St. Paul UMF No. 40.) Pulte also 
settled all of its claims against its subcontractors (including its claim that the subcontractors, 
including Dependable, owed it a duty of defense), and all the claims asserted in Johnson were 
dismissed with prejudice, including Pulte’s claims against its subcontractors. (Dependable 
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Additional Fact No. 6.) However, the settlement of the Johnson action did not purport to resolve 
St. Paul’s subrogation rights related to its paying Pulte’s defense costs.  

Legal Standard 

Code of Civil Procedure (“CCP”) § 437c(p)(1) provides the relevant legal standard for deciding 
the MSA: 

A plaintiff or cross-complainant has met his or her burden of showing that there is 
no defense to a cause of action if that party has proved each element of the 
cause of action entitling the party to judgment on the cause of action. Once the 
plaintiff or cross-complainant has met that burden, the burden shifts to the 
defendant or cross-defendant to show that a triable issue of fact exists as to the 
cause of action or a defense thereto. 

This means that “a plaintiff bears the burden of persuasion that each element of the cause of 
action in question has been proved, and hence that there is no defense thereto.” Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850 (quotations omitted). Put another way, St. Paul 
is entitled to summary adjudication if and only if it has proved each element of the cause of 
action. Id. 

The Relevant Contractual Language 

There is no dispute concerning the content of the relevant contractual language. It says, in 
relevant part: 

[Dependable] hereby agrees to save, indemnify and hold harmless Pulte … 
against all liability, claims, judgments, suits, or demands for damages to persons 
or property arising out of, resulting from, or relating to Dependable’s performance 
of the work under this Agreement and any Contractor Project Agreement 
(“Claims”) unless such Claims have been specifically determined by the trier of 
fact to be the sole negligence of Pulte. 

… 

Dependable will defend any and all Claims which may be brought or threatened 
against Pulte and will pay on behalf of Pulte any expenses incurred by reason of 
such Claims including, but not limited to, court costs and reasonable attorney 
fees incurred in defending or investigating such Claims. Such payments on 
behalf of Pulte shall be in addition to any and all other legal remedies available to 
Pulte and shall not be considered Pulte’s exclusive remedy. 

(St. Paul UMF Nos. 5-6; Ex. A to Scofield Declaration, page SP-003308.) 

Analysis 

Equitable Subrogation 

To prevail on its cause of action for equitable subrogation, St. Paul must prove eight elements: 

(1) Pulte suffered a loss for which Dependable is liable, either as the wrongdoer 
whose act or omission caused the loss or because Dependable is legally 
responsible to Pulte for the loss caused by the wrongdoer; 
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(2) The claimed loss was one for which St. Paul was not primarily liable; 

(3) St. Paul has compensated Pulte in whole or in part for the same loss for which 
Dependable is primarily liable; 

(4) St. Paul has paid the claim of Pulte to protect its own interest and not as a 
volunteer; 

(5) Pulte has an existing, assignable cause of action against Dependable which 
Pulte could have asserted for its own benefit had it not been compensated for its 
loss by St. Paul; 

(6) St. Paul has suffered damages caused by the act or omission upon which the 
liability of Dependable depends; 

(7) Justice requires that the loss be entirely shifted from St. Paul to Dependable, 
whose equitable position is inferior to that of St. Paul; and 

(8) St. Paul’s damages are in a liquidated sum. 

Interstate Fire & Casualty Ins. Co. v. Cleveland Wrecking Co. (2010) 182 Cal.App.4th 23, 33-34. 

The Court focuses its analysis in this tentative ruling on the seventh and eighth elements above. 

Assuming, arguendo, that the relevant contracts required each of Pulte’s subcontractors—
including Dependable—to defend Pulte against the entirety of the Johnson action (and the Court 
states, for absolute clarity, that it makes that assumption solely for the sake of discussion and 
for no other purpose), that purported duty would not extend to funding Pulte’s prosecution of its 
affirmative claims. Even insurers (whose duty to defend is broader than a subcontractor like 
Dependable) do not have that duty under California law. See, e.g., Barney v. Aetna Casualty & 
Surety Co. (1986) 185 Cal.App.3d 966, 975 (“[m]oreover, Aetna had no duty under the policy to 
file a cross-complaint on Barney’s behalf, for nothing in the policy provisions imposes upon the 
insurer the duty to prosecute claims of the insured against third parties”). See also 3250 Wilshire 
Boulevard Bldg. v. Employers Ins. Of Wausau (1995) 39 Cal.App.4th 1277 (after insurer settled 
direct claim against insured, no obligation to fund prosecution of related affirmative claims 
brought by insured); Larkin v. ITT Hartford (N.D. Cal. June 29, 1999), No. C 96-1575 CRB, 1999 
U.S. Dist. LEXIS 9960 at *17-18 (finding no duty under California law to fund the prosecution of 
an affirmative claim; Judge Breyer wrote “The Court declines to extend California law to create a 
duty to pay litigation expenses incurred in prosecuting an action for damages on the ground that 
a finding in favor of the plaintiff in that damages action might be used by the plaintiff to 
successfully defend a separate lawsuit”); James 3 Corp. v. Truck Ins. Exch. (2001) 91 
Cal.App.4th 1093, 1104 (nothing in policy that contractually obligated insurer to fund and 
prosecute affirmative relief counterclaims or cross-complaints).  

Dependable raises the argument that part of the costs St. Paul seeks were related to the 
prosecution of Pulte’s affirmative claims in its opposition brief; it goes unanswered in St. Paul’s 
reply papers. St. Paul makes passing reference to it in its evidentiary objection to paragraph 6 of 
the Schmidt declaration.  

First, perhaps stating the obvious, if St. Paul wished to present the Court with legal argument, 
the evidentiary objections are not the appropriate place to do that. Nonetheless, the Court has 
considered the authority cited by St. Paul in its evidentiary objections.  
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In its objections, St. Paul cites United Servs. Automobile Assn. v. Alaska Ins. Co. (1994) 94 
Cal.App.4th 638, 644, a passage from the Rutter Guide on Insurance Litigation, and Pacific Tel. 
& Tel. Co. v. Pac. Gas & Elec. Co. (1959) 170 Cal.App.2d 387, 392 for the general proposition 
that an insurer or indemnitor that refuses to participate in the defense of a covered claim may 
not challenge the reasonableness of the defense costs. While that may be a sound principle of 
law, it is irrelevant. Here, Dependable is not challenging the reasonableness of the defense 
costs; Dependable is challenging whether certain costs are properly called defense costs at all. 
None of the cases cited by St. Paul in its evidentiary objection say that an indemnitor or 
insurer’s defense obligation encompasses affirmative claims brought by the indemnitee or 
insured; indeed, based on the cases cited by the Court above, such a statement would appear 
to be contrary to California law. 

St. Paul says that it paid just over $901,000 in defense costs, but that it recovered $271,000 in 
settlements from other subcontractors, reducing the amount it is owed. (St. Paul UMF Nos. 84, 
97.) 

However, Dependable presents evidence that there is a factual dispute concerning the nature of 
at least some of those remaining fees. In its statement of additional undisputed material facts 
(“AUMF”) No. 40, Dependable references paragraph 6 of the Schmidt declaration, and Exhibit D 
to the Schmidt declaration. That material indicates that at least some of the fees St. Paul paid 
on Pulte’s behalf related to the prosecution of Pulte’s affirmative claims.  

The Court has no evidence before it to suggest that the contractual language at issue gave rise 
to a duty on the part of Dependable to pay for Pulte to prosecute affirmative claims. As a result, 
the Court cannot find the seventh element satisfied on the present record. If Dependable did not 
have a contractual duty to fund Pulte’s affirmative claims, it does not seem equitable to shift that 
burden from St. Paul to Dependable. The Court notes here it would seem particularly inequitable 
to require Dependable to fund Pulte’s affirmative claims, since Pulte’s affirmative claims were 
directed, at least in part, against Dependable. The Court questions the equity of requiring 
Dependable to fund a lawsuit brought against it. And, even assuming, arguendo, that 
Dependable had a duty to defend Pulte in the Johnson action, and that duty encompassed the 
entirety of those defense costs, there is a fact dispute as to the exact amount of those defense 
costs. As such, the Court cannot find the eighth element satisfied; St. Paul’s loss is not in a 
precise, liquidated sum. 

At a minimum, a trial is necessary to clarify the factual record concerning the costs St. Paul 
purportedly paid on behalf of Pulte.  

Declaratory Relief Cause of Action and Dependable’s Purported Duty to Defend 

The remainder of the MSA is likewise denied. As set forth above, Dependable already has 
settled with Pulte the controversy of its purported duty to defend Pulte in the Johnson action. 
There is thus no actual controversy concerning Dependable’s duty to defend Pulte in the 
Johnson action.  

Even if there were, a declaration would be functionally meaningless. As the Court discusses 
above, as the facts stand now, St. Paul cannot establish all of the elements of its equitable 
subrogation cause of action. It follows, then, that were the Court to declare that, for example, 
Dependable had a contractual duty to defend Pulte in the Johnson action, it would not have the 
effect of guiding the parties’ future conduct, because Dependable and Pulte already have 
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reached a settlement concerning that purported contractual duty. And such a declaration 
likewise would result in no relief to St. Paul in this case, because the current state of the facts 
does not permit St. Paul to recover against Dependable under an equitable subrogation theory, 
and St. Paul concedes that is the only theory available to it as against Dependable. 

Any view the Court were to express here on the question of Dependable’s purported contractual 
duty to defend Pulte in the Johnson action would be purely advisory in nature. The Court 
declines to issue an advisory opinion. Salazar v. Eastin (1995) 9 Cal.4th 836, 860. 

The MSA is denied in its entirety. 

Evidentiary Matters 

The Court overrules St. Paul’s relevance objection to paragraph 6 of the Schmidt declaration. 

All of the remaining evidentiary objections raised by the parties were immaterial to the 
disposition of the MSA. Accordingly, the Court declines to rule on them. CCP § 437c(q). 
  

  

 6.  TIME:  8:30   CASE#: MSC14-01138 
CASE NAME: ST. PAUL MERCURY INSURANCE COM 
HEARING ON MOTION FOR SUMMARY JUDGMENT AS TO T&C ROOFING DBA 
TOWN & COUNTRY FILED BY ST. PAUL MERCURY INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The analysis set forth in Line 5 applies with equal force to St. Paul’s motion as to Town & 
Country. The Court adopts that analysis here and likewise denies St. Paul’s motion as to Town 
& Country. 

  

 7.  TIME:  8:30   CASE#: MSC15-02142 
CASE NAME: SANTOS VS. GREGG DRILLING AND 
HEARING ON MOTION TO/FOR ORDER COMPELLING FURTHER RESP. TO 
DISCOVERY FILED BY FAUSTO SANTOS, MARCO ANTONIO RAMIREZ, ROBERTO 
* TENTATIVE RULING: * 
 
Defendant has failed to file a proper opposition to the motion to compel.  Accordingly, the motion is 
granted. 
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 8.  TIME:  8:30   CASE#: MSC15-02142 
CASE NAME: SANTOS VS. GREGG DRILLING AND 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 The parties are to appear. 

  

 9.  TIME:  8:30   CASE#: MSC16-00417 
CASE NAME: BATTLE VS. DEWITT & ASSOCIATES 
SPECIAL SET HEARING ON: FINAL APPROVAL OF CLASS ACTION 
SETTLEMENT SET BY COURT ON 7-20-17 
* TENTATIVE RULING: * 
 
The parties shall appear. Although everything appears to be in order, the Court has one question: 
In the motion for preliminary approval, it was said that “The range of payments could be about $7.50 
for each day worked to about $1,365 per year worked, based on an average of 3.5 workdays per 
Class Member per week.” Notice of Motion and Motion for Preliminary Approval of Class Action 
Settlement, 10:3-5.  The Notice of Motion and Motion for Final Approval of Class Action Settlement 
and Judgment says, “The payments to class members will range from $7.41 to $16,803.” 10:2-4. 
 
The top end of the range seems to have changed quite substantially.  Please be prepared to address 
that. 

 

  

10.  TIME:  8:30   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
HEARING ON MOTION TO/FOR JOINDER TO RICH. PAT. GRP. SPCL MTN TO 
STRIKE FILED BY 7 STARS HOLISTIC FOUNDATION, INC, ZEADD M 
* TENTATIVE RULING: * 
 

 7 Stars Holistic Foundation, Inc. and Zeaad Handoush filed a joinder to the Richmond 

Patient’s Group’s special motion to strike. That joinder is granted, but it is limited to the matters 

that are included in the notice in Richmond Patient’s Group’s special motion to strike. This 

memorandum is not being considered by this Court for any other purpose beyond supporting 

Richmond Patient’s Group’s motion to strike portions of the Third Amended Complaint. The 

ruling on the special motion to strike is provided separately and applies to defendants 7 Stars 

Holistic Foundation, Inc. and Zeaad Handoush.  
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11.  TIME:  8:30   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
HEARING ON MOTION TO/FOR SPECIAL MOTION TO STRIKE FILED BY 
RICHMOND PATIENT'S GROUP 
* TENTATIVE RULING: * 
 

 Richmond Patient’s Group, William Koziol, Darrin Parle, Alexis Parle and Cesar 

Zepeda’s special motion to strike is granted in part and denied in part. Defendants seek to strike 

portions of paragraphs 37, 38, 54, 55, 56, 58 and 62 from the Third Amended Complaint 

(“TAC”). The motion is denied as to the second portion of paragraph 54, starting with “The 

notes” and ending with “Apply with”. Otherwise the motion is granted as to the items identified in 

the defendants’ notice of motion.  

The Court sustained a demurrer without leave to amend as to Cesar Zepeda on October 

12, 2017, however, attorneys’ fees may still be an issue as to Zepeda. Therefore, the Court’s 

ruling on this motion will apply to Cesar Zepeda for the purposes of a future request for 

attorneys’ fees only, should one be brought. The Court is not making a determination as to 

whether attorneys’ fees for Zepeda or any other party should be awarded at this time.  

Legal Standard 

A special motion to strike is a two-step process. “At the first step, the moving defendant 

bears the burden of identifying all allegations of protected activity, and the claims for relief 

supported by them. When relief is sought based on allegations of both protected and 

unprotected activity, the unprotected activity is disregarded at this stage. If the court determines 

that relief is sought based on allegations arising from activity protected by the statute, the 

second step is reached.” (Baral v. Schnitt (2016) 1 Cal.5th 376, 396.)  

In Sheley v. Harrop (2017) 9 Cal.App.5th 1147 the court explained that after Baral courts 

should not look at the principal thrust or gravamen of the complaint and instead “the proper 

approach is to determine whether an allegation or claim of protected activity is ‘ “merely 

incidental” ’ or ‘ “collateral” ’ to a cause of action. (Baral, supra, 1 Cal.5th at p. 394.) Claims that 

are merely incidental or collateral are not subject to section 425.16. (Baral, at p. 394.)” (Sheley, 

supra, 9 Cal.App.5th at 1169.)  

If the second step is reached, “the burden shifts to the plaintiff to demonstrate that each 

challenged claim based on protected activity is legally sufficient and factually substantiated. The 

court, without resolving evidentiary conflicts, must determine whether the plaintiff's showing, if 

accepted by the trier of fact, would be sufficient to sustain a favorable judgment. If not, the claim 

is stricken. Allegations of protected activity supporting the stricken claim are eliminated from the 

complaint, unless they also support a distinct claim on which the plaintiff has shown a probability 

of prevailing.” (Baral, supra, 1 Cal.5th at p. 396.) 

Protected Activity 
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Defendants argue that paragraphs 37, 38, 54, 55, 56 and 58 in the TAC are protected 

activity because they related to the defendants’ lobbying activities.  

Protected activity includes “(1) any written or oral statement or writing made before a 

legislative, executive, or judicial proceeding, or any other official proceeding authorized by law, 

(2) any written or oral statement or writing made in connection with an issue under consideration 

or review by a legislative, executive, or judicial body, or any other official proceeding authorized 

by law…” (Code of Civil Procedure §425.16(e).)  

“ ‘At least as to acts covered by clauses one and two of section 425.16, subdivision (e), 

the statute requires simply any writing or statement made in, or in connection with an issue 

under consideration or review by, the specified proceeding or body. Thus these clauses 

safeguard free speech and petition conduct aimed at advancing self government, as well as 

conduct aimed at more mundane pursuits. Under the plain terms of the statute it is the context 

or setting itself that makes the issue a public issue: all that matters is that the First Amendment 

activity take place in an official proceeding or be made in connection with an issue being 

reviewed by an official proceeding.’ ” (Briggs v. Eden Council for Hope & Opportunity (1999) 19 

Cal.4th 1106, 1116 (quoting Braun v. Chronicle Publishing Co. (1997) 52 Cal.App.4th 1036, 

1047).) In addition, “lobbying and other activities seeking to influence the decisions of regulatory 

and legislative bodies fall within this definition.” (DuPont Merck Pharmaceutical Co. v. Superior 

Court (2000) 78 Cal.App.4th 562, 566.) 

Protected activity also includes “(4) any other conduct in furtherance of the exercise of 

the constitutional right of petition or the constitutional right of free speech in connection with a 

public issue or an issue of public interest.” (Code of Civil Procedure §425.16(e).) This would 

include actions in supporting and encouraging others to oppose Plaintiff’s applications before 

the City Council are also protected. (See, Ludwig v. Superior Court (1995) 37 Cal.App.4th 8, 

18.) 

Paragraph 37 

Defendants seek to strike three portions of paragraph 37. First, defendants want to strike 

allegations that, “[i]n one conversation, HIRSCHHORN arranged a meeting between ZEPEDA 

and KOZOIL on May 6, 2015, and in another conversation on November 25, 2014, VASQUEZ, 

GRC, 7 Stars and CLOIRD are looped in on communications.” (The underlined portion is not 

included in the motion to strike but is provided here for context.)  

As to these allegations, William Koziol explains that the May 6, 2015 text messages was 

related to a meeting between Koziol and Zepeda on community opposition to Plaintiff’s 

application to modify its permit to relocate to 3190 Klose Way. (Koziol Decl. ¶ 2.) This evidence 

shows that the first portion of paragraph 37 relates discussion of matters under consideration by 

the City of Richmond and thus is protected activity. 
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In opposition, Plaintiff argues that the Court must accept evidence favorable to Plaintiff 

as true while evaluating defendant’s evidence only to determine if it defeats Plaintiff’s claim as a 

matter of law. (Plaintiff’s opposition fn. 4 on page 12.) Plaintiff’s statement of the law is correct 

as to prong two, but it does not apply to prong one. When determining whether or not certain 

allegations involve protected activity the Court considers both the pleadings and evidence. (See, 

Brill Media Co., LLC v. TCW Group, Inc. (2005) 132 Cal.App.4th 324, 329 (“In determining 

whether a defendant sustained its initial burden of proof, the court relies on the pleadings and 

declarations or affidavits.”).) Therefore, the Court can consider Koziol’s declaration when 

determining whether the alleged conduct involves protected activity.  

Defendants also want to strike allegations in paragraph 37 starting with “In addition, 

these texts show ANTWON CLOIRD’s requests for payment from THE GROUP” to the end of 

next to last sentence in this paragraph. These allegations relate to Antwon Cloird’s requests for 

payment from the Group (the “Group” is defined in the TAC), the Group’s response, and 

allegations that Cloird was under investigation by the FBI. From these allegations alone it is not 

clear what the payments to Cloird were for. Allegations in the TAC, as well as the original 

complaint, show that Cloird was paid for generating community opposition to Plaintiff’s permit 

application and to get the number of dispensary permits reduced from 6 to 3. (See, e.g. TAC ¶¶ 

56 and 58; Comp. ¶¶ 32, 37-38.) However, there are a few allegations relating to Cloird that do 

not include protected activity: the TAC also alleges that Cloird contacted a real estate agent and 

discouraged this agent from doing business with Plaintiff (TAC ¶73) and the original complaint 

alleged that Koziol supplied medical marijuana for Cloird to deliver to unspecified persons in 

order to garner opposition to Plaintiff’s applications. (Comp. ¶43 (d).) 

The Court’s reading of paragraph 37 shows that it is not related to the non-protected 

activity, but instead relates to items on an “agenda”, which seems like to be related to the 

Richmond City Council. Thus, the payment allegations relating to Cloird in paragraph 37 involve 

protected activity. 

Finally, the last sentence in paragraph 37 relates to some of the defendants making 

payments to Cesar Zepeda. The allegations relating to Zepeda include that he was the 

President of the Hilltop District Neighborhood Council and President of the Hilltop District 

Homeowners & Stakeholders Association. (TAC ¶13.) In addition the beginning of paragraph 37 

includes allegations of a meeting with Zepeda. As discussed above, Koziol’s declaration shows 

that the May 6, 2015 text messages were related to a meeting between Koziol and Zepeda on 

community opposition to Plaintiff’s application to modify its permit to relocate to 3190 Klose 

Way. (Koziol Decl. ¶ 2.) The payments to Zepeda appear tied to the meeting to discuss 

community opposition and are therefore also protected activity.  

Paragraph 38 

Defendants seek to strike portions of paragraph 38 of the TAC. Paragraph 38, includes 

invoices from Lisa Hirschhorn. The matters that defendants want stricken are:          “ ‘Group 

Meeting at City Hall with City to discuss Cultivation status (3/18/16), Spoke with Group on 
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proposed changes/input in cultivation ordinance (4/1/16), and Prep for Friday 4/27/16 meeting 

with Bill K [KOZIOL] and Zee H. [HANDOUSH/7 STARS] on changes to cultivation ordinance.’ 

See Exhibit 2.” 

These allegations are related to the medical marijuana cultivation ordinance. Koziol 

states that when these meetings occurred, the medical marijuana cultivation ordinance was 

under consideration by the Richmond City Council. (Koziol Decl. ¶3.) In addition, the TAC 

alleges that Richmond City Council adopted the cultivation ordinance and subsequent 

allegations suggest that the Richmond City Council was the entity responsible for amending this 

ordinance. (TAC ¶¶20-22, 25-27.) Thus, these statements made in connection with an issue 

under consideration by the City of Richmond and constitute protected activity.  

Paragraph 54 

Defendants seek to strike portions of paragraph 54 of the TAC. The selected allegations 

in paragraph 54 are that “THE GROUP then paid CLOIRD over $4,500 ‘to get community not 

support John Valdez wherever he goes!’ ” And that “The [Lis Hirschhorn’s] notes state that 

HANDOUSH will pay CLOIRD $750 ‘to reduce 6 permits to 3 with RCCC being given 6 months 

(180 days) to find a Property to Apply with if they can’t find property then the permit will be 

revoked!’ See Exhibit 5.” (The underlined portion is not included in the motion to strike but is 

provided here for context.) 

The first of these allegations relates to Cloird’s efforts to get the community to oppose 

Plaintiff’s attempts to find a location for its dispensary. Such community activism constitutes 

protected activities.  

 The second of these allegations relates to the defendants’ attempts to reduce the 

number of medical marijuana permits in Richmond from 6 to 3. The medical marijuana 

cultivation ordinance did in fact change the number of allowable dispensary permits from 6 to 3 

in December 2014. (TAC ¶26.) Thus, allegations discussing changing the number of dispensary 

permits are statements made in connection with an issue under consideration by the City of 

Richmond. Therefore, paragraph 54 involves protected activity. 

Paragraph 55 

Defendants seek to strike paragraph 55 in its entirety. This paragraph discusses the 

Group’s opposition to allowing marijuana manufacturing in Richmond. Koziol states that when 

these statements were made, the Richmond City Council was considering a marijuana 

cultivation ordinance. (Koziol Decl. ¶ 4.) Thus, based on the evidence submitted, paragraph 55 

involves protected activity. 

Paragraph 56 
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Defendants seek to strike paragraph 56 in its entirety. This paragraph includes the 

contents of an email from March 3, 2015, which appears to be notes from a meeting between 

the defendants. Matters included this paragraph relate to establishing an association, discussing 

manufacturing in the City of Richmond, getting the number of permits reduced from 6 to 3, 

discussing paying Antwon Cloird money before city council meeting and mentions that Lisa 

Hirschhorn will meet the new councilmember.  

Koziol states that the items listed in this email related to Richmond Patient’s Group and 

others working with the Richmond City Council on the issues of medical marijuana 

manufacturing and cultivation, and the number of permitted dispensaries. (Koziol Decl. ¶5.) In 

addition, the email mentions marijuana manufacturing and the number of dispensary permits. As 

explained above, these matters are statements made in connection with an issue under 

consideration by the City of Richmond. Therefore, the matters included in paragraph 56 involved 

protected activity.  

Paragraph 58 

Defendants seek to strike the portions in paragraph 58 that allege that “ ‘Bill and Darrin 

will be paying Antwon for all supplies and costs plus his fee. Rebecca agrees to pay $2500-

5,000. Zee/JJ – same.’ See Exhibit 5.” 

This allegation relates to notes on page 17 of exhibit 5 in the TAC. The notes on page 17 

is dated April 29, 2015 and shows that Cloird was going to get signatures and “Bill and Darrin” 

would pay Cloird’s supplies and costs related to this signatures. (See TAC Ex. 5 at p. 17.) It is 

not clear what the purpose these signatures was, but notes from an April 2, 2015 meeting 

mention Antwon Cloird was getting signatures “against 3190 Klose Way.” (TAC Ex. 5 at p. 14.) 

Based upon the Court’s review of Exhibit 5, it appears that the allegations in paragraph 58 relate 

to Cloird’s efforts to get the community to oppose Plaintiff’s permit application. This activity is 

protected activity.  

Paragraph 62 

Defendants argue that paragraph 62 is also protected activity. In paragraph 62, Plaintiff  

alleges that the Group “altered the Richmond Police Department that there was an unpermitted 

edible cannabis operation conducting business at” 2163 Meeker and that as a result the 

management company for this “property refused to lease [to] any cannabis related business.” 

Paragraph 62 involves a different kind of conduct, but that conduct is still protected. 

Statements made to police arose from the right to petition the government and are protected 

activity. (Chabak v. Monroy (2007) 154 Cal.App.4th 1502, 1512.) 

Incidental or Collateral allegations 
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Having found that paragraphs 37, 38, 54, 55, 56, 58 and 62 involve protected activity, 

the Court must now determine if any of these allegations are collateral or incidental to the claim 

alleged. If they are then section 425.16 does not apply and Plaintiff need not show a probability 

of prevailing as to those allegations. (See Baral, supra, 1 Cal.5th at p. 394; Sheley, supra, 9 

Cal.App.5th at 1169.)  

The second portion of paragraph 54 includes allegations that are incidental to the 

complaint. The full sentence states that “The [Lisa Hirschhorn] notes state that HANDOUSH will 

pay CLOIRD $750 ‘to reduce 6 permits to 3 with RCCC being given 6 months (180 days) to find 

a Property to Apply with if they can’t find property then the permit will be revoked!’ See Exhibit 

5.” The underlined portion of this allegation shows that defendants were aware that if the 

number of dispensary permits is reduced it could create a deadline for Plaintiff to find a viable 

location or lose its ability to open a dispensary in Richmond. This portion of paragraph 54 is 

helpful to explain the importance of the underlined portion and thus is incidental to other 

allegations in the complaint.  

The remaining allegations subject to this motion do not appear incidental or collateral to 

the allegations in the complaint, but are allegations that are alleged to show the formation and 

conduct of the defendants acting as a group.  

Probability of Prevailing on the Merits 

Here, the Court must determine whether Plaintiff has shown a probability of prevailing as 

to the allegations in paragraphs 37, 38, 54 (first sentence), 55, 56 and 58. In a special motion to 

strike tailored to certain allegations in a claim, the Court must look at whether these allegations 

of protected activity could support the claim alleged. (See e.g.  Sheley, supra, 9 Cal.App.5th at 

1171 (the court identified the protected activity and then determined whether that activity could 

support the claim alleged).) Thus, the Court is not concerned with whether Plaintiff can prevail 

on its entire complaint, but rather whether Plaintiff can prevail on the allegations involving 

protected activity. 

Plaintiff’s opposition focuses on the merits of its overall claim against the defendants, but 

Plaintiff has not shown how these specific allegations support the Cartwright Act violation. 

Without showing how the allegations subject to this motion could support Plaintiff’s claim, 

Plaintiff has not met its burden under the second prong for a special motion to strike.  

In addition, defendants have argued that these allegations cannot support a claim 

because of the Noerr-Pennington doctrine. The Noerr-Pennington doctrine provides that there is 

no antitrust liability for efforts to influence the government that are protected by the First 

Amendment right to petition for redress of grievances, even if the motive behind the efforts is 

anticompetitive. (Hernandez v. Amcord, Inc. (2013) 215 Cal.App.4th 659, 678; Premier Medical 

Management Systems, Inc. v. California Ins. Guarantee Assn. (2006) 136 Cal.App.4th 464, 478-

479.) Here, the allegations in paragraphs 37, 38, 54 (first sentence), 55, 56 and 58 relate to the 

defendants efforts to influence the Richmond City Council and thus appear barred by the Noerr-
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Pennington doctrine. Certainly, Plaintiff has not shown how these alleged actions are not barred 

by Noerr-Pennington. 

Therefore, Plaintiff has not met its burden to show a probability of prevailing as to the 

allegations defendants seek to strike in paragraphs 37, 38, 54 (first sentence), 55, 56 and 58.  

As to paragraph 62, the allegation involves reporting a potential crime to the police and 

such activity is absolutely privileged under Civil Code §47(b). (Hagberg v. California Federal 

Bank (2004) 32 Cal.4th 350, 364; see also Kerner v. Superior Court (2012) 206 Cal.App.4th 84, 

121.) Thus, Plaintiff cannot show a probability of prevailing on the allegations in paragraph 62. 

Plaintiff’s request to amend to allege that the report to the police was false is denied. 

Normally a special motion to strike is not granted with leave to amend, however, one case held 

that leave to amend was appropriate when the evidence presented in opposition showed that 

the plaintiff had a probability of prevailing but had failed to allege one necessary element in her 

claim. (Nguyen-Lam v. Cao (2009) 171 Cal.App.4th 858, 865-866.) Plaintiff’s evidence shows 

that the Group reported an unpermitted edible cannabis operation to the Richmond police, but 

does not include evidence that the report was false. (Hirschhorn Decl. ¶9.) In addition, Plaintiff 

has not shown how a false police report is not covered by the absolute privilege provided by 

Civil Code §47(b). Therefore, leave to amend is denied.   

Matters Heard on October 12, 2017 

On October 12, 2017, the Court heard argument on defendants’ demurrers, one special 

motion to strike and a motion to strike.  After oral argument, the Court decided that its ruling on 

the following matters should be held in abeyance until Richmond Patient’s Group’s special 

motion to strike could be heard: Richmond Patient’s Group, Holistic Healing Collective, Inc., 

William Koziol, Darrin Parle, Alexis Parle and Rebecca Vasquez’s demurrer; 7 Stars Holistic 

Foundation, Inc. and Zeaad Handoush’s demurrer; and 7 Stars Holistic Foundation, Inc. and 

Zeaad Handoush’s special motion to strike. The Court has now decided to affirm the tentative 

rulings issued in those matters, except that all defendants remaining in this case shall file and 

serve their answers to the Third Amended Complaint by December 18, 2017. 

 

  

12.  TIME:  8:30   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 The parties are to appear. 
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13.  TIME:  8:30   CASE#: MSC16-02157 
CASE NAME: CUNNINGHAM VS. PERFORMANCE CON 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY TEARIYA CUNNINGHAM 
* TENTATIVE RULING: * 
 
 The parties are to appear.  They must be prepared to answer at least the following questions. 
 

1) Is one of the proposed classes entirely a subset of the other?  If not, and if there is overlap, 
how many total class members are there? 
 

2) Why do the “class periods end on January 15, 2017? 
 

3) The Court must see the separate agreement discussed in footnote 2 of the “Notice of 
Unopposed Motion and Unopposed Motion for Preliminary Approval of Class Action 
Settlement [the “Motion”]).  
 

4) Why is $50,000 allocated for Simpluris’ administrative work?  Did the parties receive more 
than one bid from proposed administrators?  (There is a reference to ILYM on page 5 of the 
Motion.  Is that an error?) 
 

5) What percent of the class members are subject to collective bargaining agreements?  If that 
is the reason for excluding the wage, meal and rest break claims from the settlement 
agreement, please explain how many employees are not covered by a collective bargaining 
agreement and why the claims of those employees should be valued at zero. 
 

6) If most of the employees are covered by a collective bargaining agreement, is any union 
pursuing the wage, meal and rest break claims? 
 

7) The settlement agreement says that “all remaining claims asserted in the Action, including all 
unpaid wage, meal and rest period claims and waiting time penalty claims not expressly 
detailed above shall be dismissed without prejudice and shall not be released.”  What is the 
value of those claims? 
 

8) In paragraph 22 of Mr. Gaines’ declaration, he writes, “I believed it was highly unlikely that 
the Court would award PAGA penalties amounting to more than 10 times the value of 
restitution recovered for defective paycheck violations.”  Is that a reference to the $658,218 
number in paragraph 19?  If so, is he saying that he thought the court would not award more 
than $6,582,180 rather than $7,621,400?  If that’s the case, doesn’t this settlement represent 
a very substantial discount from defendant’s potential exposure? 
 

9) Under which of the statutory claims being settled is restitution available?  Please be prepared 
to cite the code section. 
 

10) If the restitution claims are only $658,218, how much of the settlement is allocated to 
restitution and how much to penalties?  
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11) How was it determined that $400,000 would be allocated to PAGA? 
 

12) If there is complete overlap in the two classes, then it appears the net settlement amount is 
only $610,833 and the average payment to a class member is only $122.  Is that correct? 
 

13) What is the average hourly wage of the employees who are members of the class?  If there 
is a range, please be prepared to state the range. 
 

  

14.  TIME:  8:30   CASE#: MSL16-03853 
CASE NAME: ARROWOOD INDEMNITY VS MARACHI 
HEARING ON MOTION TO/FOR ADDITIONAL ATTORNEY'S FEES & COSTS 
FILED BY SHAHRIAR R MARACHI 
* TENTATIVE RULING: * 
 
Defendant’s motion is granted.   
 
On June 8, 2017 the Court sustained defendant’s demurrer and granted plaintiff leave to amend on 
or before July 7, 2017.  Plaintiff failed to amend on or before that date. 
 
On July 25, 2017 defendant moved to dismiss the matter because plaintiff had failed to amend.  In 
seeming response, plaintiff filed a notice of dismissal without prejudice on August 7, 2017.   
 
Plaintiff now contends its “voluntary dismissal” precludes an award of attorney fees. Civil Code 
1717(b)(2).  Defendant takes issue with that. 
 
The law supports defendant’s position.   “[I]n Wells v. Marina City Properties, Inc., supra, 29 Cal.3d 
781 (Wells)…the trial court sustained the defendant's demurrer with leave to amend. The plaintiff 
failed to amend within the time provided, but instead sought to voluntarily dismiss the action without 
prejudice. The Supreme Court held that the voluntary dismissal was improperly entered: ‘[O]nce a 
general demurrer is sustained with leave to amend and plaintiff does not so amend within the time 
authorized by the court or otherwise extended by stipulation or appropriate order, he can no longer 
voluntarily dismiss his action pursuant to section 581, subdivision 1, even if the trial court has yet to 
enter a judgment of dismissal on the sustained demurrer.” (Id. at p. 789.)’ “Bank of America, N.A. v. 
Mitchell (2012) 204 Cal.App.4th 1199, 1210. 
 
'When a general demurrer to a petition is sustained, and the plaintiff declines to amend, he 
practically confesses that he has alleged in his pleading every fact he is prepared to prove in support 
of his action. Therefore, in such a case, nothing remains to be done except to render judgment for 
the defendant. Since the defendant by his demurrer has admitted all the facts of the plaintiff's case, 
we see no reason why the judgment should not be regarded as a conclusive determination of the 
litigation on its merits.'" (Goldtree v. Spreckels, supra, 135 Cal. at p. 672.) We held that the matter 
having been submitted to the court, a plaintiff no longer had the right to dismiss without prejudice. "'If 
he could do so, litigation would become interminable, because a party who was led to suppose a 
decision would be adverse to him could prevent such decision and begin anew, thus subjecting the 
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defendant to annoying and continuous litigation.'" (Id., at p. 671.) Wells v. Marina City Properties, Inc. 
(1981) 29 Cal.3d 781, 785-786. 
 
Thus, plaintiff’s attempt to dismiss its complaint without prejudice after it failed to amend within the 
time allowed by the order sustaining defendant’s demurrer is ineffective.  Defendant is the prevailing 
party. 
 
Since plaintiff fails to take issue with regard to the amounts sought in fees and costs, defendant’s 
motion is granted as prayed.  He is awarded attorney fees in the amount of $7,310.50 and costs in 
the amount of $745.75 for a total of $8,056.25. 

 

  

 


